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Mari Matsuda

Summary

• Racist and anti-semetic speech (‘hate speech’) has very serious real-world consequences.

– Hate speech “hit[s] the gut of those in the target group” — it causes emotional, psycho-
logical, and physical harm.

– Hate speech can easily degenerate into racially motivated violence.

– Hate speech can have the effect of silencing those targeted. Where racist speech is preva-
lent, they will be less likely to speak their mind, and their speech is less likely to be taken
seriously.

– Hate speech can affect our patterns of thought in negative ways even if we don’t accept
it.

• Not only does hate speech cause harm; government sanction of hate speech causes harm as
well.

– “to provide police protection and access to public facilities, streets, and college campuses
for such a group means that the state is promoting racist speech.” (p. 48)

– “the law’s failure to provide recourse to persons who are demeaned by the hate messages
is an effective second injury to that person.” (p. 49)

• There are already many existing exceptions to the first amendment: false advertising, pro-union
propaganda during union elections, defamation, incitements to violence, ‘fighting words’, and
obscenity are all forbidden.

– Just because we admit a slight exception to the first amendment doesn’t mean that the
floodgates of censorship will be opened.

– When they conflict, we must weigh the value of free expression against the value of
equality. In the case of hate speech, the value of equality should win out.

– American law has already recognized that there are competing values at stake in the case
of defamation: the life of the defamed is severely affected by the defamation: they lose
their self-worth, their opportunities, their ability to speak and be heard. But this is pre-
cisely what happens to the victim of racist speech.

• Matsuda thinks that we should forbid speech which meets the following three criteria:
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1. It is a claim of racial inferiority.

2. It is directed against a historically oppressed group.

3. It is persecutory, hateful, and degrading.

– This includes signs which convey racial inferiority, including swastikas and Nazi regalia;
it includes Holocaust denial, no matter the tone. (“Given the historical record, this ‘cold’
version [of Holocaust denial] is just as hateful, for all its tone of distorted rationality, as
the ‘hot’ name-calling versions” — p. 42.)

– It does not include racist speech against whites, Zionism, or false (but ‘cool’) social sci-
ence research suggesting racial inferiority.

Stanley Fish

Summary

•• Free speech advocates all assume that we can distinguish between speech and action.

• Fish denies that this can be done. An action is something that we do which has an effect on the
world. But quite literally every time I utter or write a sentence, I’m having an effect upon the
world.

– Existing American law already recognizes that some kinds of speech can be prohibited
because of their consequences: incitements to violence, fighting words, etc.

• Since there is no natural dividing line between speech which is so consequential it should be
prohibited and speech which should be protected, where we choose to draw this line will be
based upon our own ideological prejudices.

• An argument against ‘free speech absolutism’:

P1 Free expression is either valuable for its own sake, or else it is valuable because it
helps us achieve something else which is valuable.

P2 Free expression is not valuable for its own sake — “freedom of expression would
only be a primary value if it didn’t matter what was said...in the sense that no one
gave a damn but just liked to talk.” (p. 284)

P3 If free expression is only valuable for the sake of some other end, then a situation
could arise in which free expression worked against, rather than for, that other end.

C A situation could arise in which prohibiting speech is the best way to achieve the
very value that led us to allow for free expression in the first place.
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